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About the Project Implementation of ACJA 2015 

The Project on the Implementation of the Administration of Criminal Justice Act (2015) 
aims to deepen understanding of the Federal Act and the respective state counterparts and 
improve the management of criminal proceedings, including the prosecution of anti-
corruption cases in Nigeria. Through workshops, review of bulletins and digests, the 
Project offers a common framework for providing practical tools for relevant stakeholders 
and enhances nationwide familiarity with the legal instrument that ensures expediency in, 
and the modernisation of the criminal justice system.   

 

The John D and Catherin T. MacArthur Foundation is supporting the Project as part of the 
Foundation’s On Nigeria Grant Program
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Non-Custodial Sentencing under ACJA, 2015 

1. Background 
Non-custodial sentencing developed owing to international recognition that imprisonment, 

though a legal sanction for an offender, does not constitute a panacea for crime prevention, 

rehabilitation and reintegration of offenders. Most prison systems in many countries face 

challenges including but not limited overcrowding, poor hygiene, sexual abuse, sexual and 

reproductive ill-health and outdated facilities. These challenges potentially impede the 

educational and vocational training of inmates and affect future adjustment to an ordinary 

life outside incarceration. More so, the negative impact of long incarcerations on an 

inmate’s family and work is another factor that led to the development of non-custodial 

sentencing. 

Non-custodial sentences are codified in international frameworks such as the United 

Nations Standard Minimum Rules for Non-Custodial Measures (The Tokyo Rules),1  

United Nations Standard Minimum Rules for the Administration of Juvenile Justice (The 

Beijing Rules),2 Declaration of Basic Principles of Justice for Victims of Crime and Abuse 

of Power3 and the United Nations Rules for the Treatment of Women Prisoners and Non-

custodial Measures for Women Offenders (The Bangkok Rules).4  

Prior to the enactment of the ACJA, 2015, administration of criminal justice system in 

Nigeria adopted a punitive approach. The Supreme Court reflects this punitive approach in 

its decision in State v Audu.5 There, the court noted that suspended sentence of 

imprisonment (which is a non-custodial measure), was not provided under the Penal Code, 

but imprisonment simplicita.  Shifting the approach from a punitive to a restorative 

approach which takes cognizance of the needs of the society, the victims and some 

vulnerable persons, the ACJA, 2015 provides for non-custodial sentencing. The ACJA also 

explicitly provides criteria for administering these non-custodial sentences in line with 

international best practices. Similarly, the recently assented Nigerian Correctional Service 

Act, 2019 following the ACJA, equally provides for some non-custodial measures and the 

Nigerian Non-Custodial Services as the administering authority. Section 38 of the Nigerian 
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Correctional Service Act, 2019 provides for the National and State Committee on Non-

Custodial Measures, which is the body that monitors and coordinates the implementation 

and application of non-custodial measures.6  

This bulletin discusses innovations under the ACJA, 2015 on non-custodial sentencing. 

Complementarily, it considers the application of non-custodial penalties in Kenya, 

identifies the gaps in the application of non-custodial sentences in Nigeria and makes some 

recommendations. 

2. Non-Custodial Sentences under the Administration of Criminal Justice Act, 2015 
The ACJA 2015 provides for several non-custodial sentences, as alternatives to 

incarceration of the defendant. These non-custodial sentences are applicable either at pre- 

sentencing, or post-sentencing stages:7  

a. Restitution and Compensation: The ACJA, 2015 provides some victim-friendly 

innovations on restitution, award of cost and compensation. These innovations are 

geared towards enhancing restorative justice that better serve the needs of the 

society; victims of the crime; and vulnerable persons. Section 321(a) of the ACJA, 

2015 provides that the court in addition to, or in lieu of any other penalty authorized 

by law, may order the convict to make restitution or pay compensation to any victim 

of the crime for which an offender was convicted or to the victim’s estate. This is 

an innovation to the administration of Nigeria’s criminal justice system. The old 

practice mandated the court to make a restitution order in addition to any other 

penalty given by the court when analyzing section 11 of the Advanced Fee Fraud 

Act. This was the position in Ntiem v FRN.8  

 

b. Probation: Sections 453-459 of the ACJA, 2015 provides that the Court may 

impose probation, taking into consideration factors such as the character, 

antecedent, age, health, mental condition, trivial nature or mitigating circumstances 

of an offence before convicting the defendant. ACJA requires the court to make an 
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order releasing the defendant on probation where it opines that though a charge has 

been proven against the defendant, it will be inappropriate to inflict punishment or 

any order than a nominal punishment as a result of these considered factors. The 

defendant is required to enter a recognizance with or without sureties to be of good 

behaviour and to appear at any time not exceeding 3 years in line with the terms of 

the order. It also requires the defendant to be under the supervision of a probation 

officer (which must be persons of same sex with the defendant) who shall visit, 

receive reports and ensure that the defendant complies with the conditions of 

probation. More so, the probation officer is to advice, assist and befriend the 

defendant and when necessary, make efforts to help the offender find suitable 

employment. Finally, the probation officer shall report to the court as to the 

behaviour of the defendant and in situation where the defendant flouts the condition 

of his recognizance, the court may proceed to convict and sentence the probationer 

for the original offence without further proof of his guilt. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Non-custodial sentence options under ACJA 2015 
• Restitution and Compensation; 
• Probation; 
• Parole; 
• Suspended sentence and Community 

sentence; 
• Fines 
• Plea Bargain. 
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c. Parole: By the import of section 468 of ACJA, 2015, the court may order the release 

of a convict who is sentenced to a term of imprisonment for at least 15 years or for 

life. The court makes this order based on the recommendation of the Comptroller-

General of Correctional Facilities (it should be noted that with the recently assented 

Nigerian Correctional Services Act, 2019 prisons are now known as correctional 

facilities) that the inmate is of good behavior and has served at least one-third of his 

prison terms. This order suspends an inmate’s remaining term of imprisonment and 

releases such from prison. By the import of section 40 of the Nigerian Correctional 

Service Act, 2019, the Comptroller General has an obligation to supervise, 

rehabilitate parolees and take other steps to ensure the effective implementation of 

non-custodial measures.   

 

d. Suspended Sentence and Community Service: These are innovations provided 

under sections 460-464 of the Act, where the court is empowered to suspend a 

sentence passed on a convict. This form of non-custodial sentence also empowers 

the court to order the convict to perform specified service(s) in his community or 

such other community or place as ordered by the court. The nature of such services 

include environmental sanitation, washing of drainages in public places, assisting 

in the production of agricultural produce and, construction. These non-custodial 

sentences cannot be ordered for an offence involving the use of arms, offensive 

weapon, sexual offences or offences whose punishment exceeds imprisonment of 3 

years.   



 

9 
 

 
 
 

Section 461 of the ACJA empowers the Chief Judge to establish in every judicial 

division a Community Service Centre headed by the Registrar who is to oversee the 

implementation and supervise the community service orders handed down by the 

court. Similarly, section 42 of the Nigerian Correctional Service Act, 2019 

empowers the Controller General to appoint supervisors to monitor those sentenced 

to community service and report cases of compliance and non-compliance to the 

court. 

 

e. Fines:  A fine is a penalty used instead of imprisonment or complementary to 

imprisonment.9 Section 327 of the ACJA, 2015 introduced some innovations which 

relates to situations where a convict sentenced to pay fine defaults in paying. Here, 

the court is empowered to either allow more time for the payment of the fine; direct 

that such fine be paid in installments; or postpone the sentence of imprisonment in 

default of the payment of fine.10 This is an improvement in the administration of our 

criminal justice where before the ACJA, 2015, a convict in default of payment of 

fine would have to serve a term of imprisonment.11  
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f. Plea Bargaining: Section 270 of the ACJA 2015 recognizes plea bargaining and 

extends it to all kind of offences except capital offences. This is a departure from 

the practice whereby plea bargain was used majorly in corruption cases. More so, 

the ACJA, 2015 attempts to institutionalize the concept of restorative justice by 

providing for the right of the victim in section 270(2). By this, it is paramount to 

obtain the victim’s consent before the prosecutor enters the plea agreement. In 

addition, the offer and acceptance of plea bargaining should be in the interest of 

justice, public interest, public policy and the need to prevent the abuse of legal 

process.  Furthermore, section 270(10) provides another innovation which requires 

the voluntariness of plea agreement. It requires a plea agreement entered to be 

voluntary, without force or inducement on the defendant. 

3. Application of Non-Custodial Sentences by the Courts in Nigeria and Kenya: A 
Comparative Analysis  

 

3.1. Application of Non-custodial Sentences by Nigerian Courts 
Regardless of the innovations of the ACJA, 2015 that reflect a change in justice system 

approach, these innovations are still yet to gain full integration in the Nigerian criminal 

justice system. However, courts commonly apply compensation and fine. The court in 

Colonel Nicholas Ashinze v. Economic and Financial Crimes Commission & 3 Ors12 noted 

that notwithstanding the limit of its civil or criminal jurisdiction, a court has power in 

delivering judgment, to award to a victim commensurate compensation by the defendant 

or any other person or state.  

The court has had recourse to make several pronouncements on plea bargaining and the 

conditions for plea bargaining provided in section 270 (1) of the ACJA. For example, in 

the cases of  Federal Republic of Nigeria v Ran-Yaks Nigeria Limited13  and  Federal 

Republic of Nigeria v. Michael Ogun Charge 14 It is important to note that the court is not 

bound to impose the sentence agreed upon in the plea bargaining agreement by the parties. 

The court reserves the discretion to impose a sentence considered as appropriate based on 
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the totality of the circumstances of the case. This is an innovation introduced by section 

270(11) of the ACJA and re-iterated by the court in Federal Republic of Nigeria v. Michael 

Ogun.15 It should be noted however that the court in Federal Republic of Nigeria v Nkechi 

Caroline Amadi (Alias Onyemachi Uchechi)16  stated that plea bargaining and the 

repayment of moneys involved in a crime does not exonerate a convict or stand as a prison 

term, as it is not the intendment of the draftsmen of the ACJA, 2015 that once a convict 

has repaid or restored all money in issue, he should not be sentenced. 

The application of other non-custodial sentences such as parole, community service and 

probation as provided under the ACJA, 2015 and the Nigerian Correctional Services Act, 

2015 are yet to gain full acceptance by the Federal Court considering that there are hardly 

pronouncements on these measures. However, some states such as Lagos State and Oyo 

State that have taken steps to enact their Administration of Criminal Justice Law have 

utilized these measures especially as it relates to applying community service for simple 

offences such as traffic offences. For instance, recently, 37 traffic offenders convicted by 

Special Offences Court in Lagos State were sentenced to100 hours community service.17 

Also, a Magistrate of Igobsere sentenced one Mr. Tunde Ebikeme to community service 

for pleading guilty to the one count charge of stealing a make-up kit worth N15, 000. 

Applying the non-custodial sentencing guideline recommended by the ACJL, the 

Magistrate ordered the convict to sweep the floors from the fourth floor to the ground 

floor.18  

From the foregoing, it is evident that other non-custodial sentencing is still yet to gain full 

recognition in the Nigerian criminal justice system owing to the fact that the Nigerian 

criminal justice system still relies majorly on custodial method of sentencing and is 

reluctant in welcoming the needed changes introduced by ACJA, 2015 and the Nigerian 

Correctional Service Act, 2019. 

3.2. Application of Non-Custodial Sentences in Kenya 
Kenya accords to international best practices provided in the Tokyo Rules for non-custodial 

sentencing. The country applies different alternatives to imprisonment especially to first 
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time offenders and minors to reduce recidivism, decongest the prisons and rehabilitate 

offenders to the society. The courts apply as alternatives to custody, community service, 

probation and after care service, fines, plea bargaining, compensation, forfeiture and plea 

bargaining. These measures are backed by legal frameworks as well as distinct supportive 

organizational structures within the Kenyan criminal justice system such as: Community 

Services Order Act, Revised Edition, 2018, Probation of Offenders Act, Cap 64, 2012, 

Criminal Procedure Code, Cap 75, Laws of Kenya, Borstal Institutions Act, Cap 92 Laws 

of Kenya, 2009, Victim Protection Act No 17 of 2014, etc. 

Kenya has a department known as the Department of Probation and Aftercare Service. This 

department strives to promote and enhance the administration of justice, community safety 

and public protection through provision of social inquiry reports, supervision and re-

integration of non-custodial offenders, victim support and social crime prevention.  It also 

has the functions of promoting harmony and peaceful co-existence between the offender 

and the victim/community through conciliation, victim protection and participation in 

crime prevention initiatives; reduction of penal overcrowding by supervising ex-prisoners 

in the community, facilitating prison decongestion programmes and reintegration of ex-

offenders and psychiatric offenders into the community.  

 

The courts in Kenya apply non-custodial sentences in many instances especially as it relates 

to minor offenders, women and first offenders. In Republic v Iso,19 the court convicted Iso, 

a minor for the offence of murder and sentenced him to serve 3 years’ probation with 

mandatory terms to be observed. Failure in observing these mandatory terms shall lead to 

the reversal of the non-custodial sentence. Also in Republic v F L,20 the court convicted the 

accused for the offence of manslaughter for killing her son and one other. Considering the 

circumstance of the case, the fact that the accused has been of good behavior but for the 

unfortunate incident and also bearing in mind the care giving responsibility of the accused 

to her surviving 5 children and her husband, the court sentenced the accused to three years’ 

probation with the condition that the family together with the probation officer identifies a 
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professional counselor to walk them through the journey of healing and restoration. The 

court reached similar decision in Republic v Emily Jepyator Ngetich.21  

Furthermore, a criminal appeal court in Republic v Florence Chelagat22 reversed the 

sentence of 3 years imprisonment imposed on the appellant for the offence of child stealing 

contrary to 174(1)(B) of the Penal Code to the sentence of community service bearing in 

mind the circumstances of the case and the fact that the appellant was a first offender and 

has served 2 years of the jail term. It is important to note that where the conditions for 

community service are not met by the offender, the court can revoke the order as seen in 

Gilbert Mwangi Kiai v Republic23 where the court had recourse to revoke the community 

service order imposed on Gilbert Mwanfi Kiai and ordered that he serve the remaining term 

of prison term imposed by the lower court because he failed to comply with the terms of 

the community service order.  

Also, the court in Salimini Amir v Republic24 stressed the need for the use of non-custodial 

sentence for minor offences such as being drunk and disorderly contrary to section 53(1) 

of the Taite Taveta Alcoholic Drink Control and Licensing Act, 2016.  The court set aside 

the sentence of 3 months imprisonment imposed on the appellant on the basis that it was 

too harsh, severe and manifestly excessive and noted that a non-custodial sentence would 

have been appropriate in a case as this.  

On plea bargaining as a non –custodial sentence, sections 137A-O of the Kenyan Criminal 

Procedure Code, 2012 have similar provisions with section 270 of the ACJA which 

requires the involvement of the prosecution, victims and the accused in plea negotiations. 

The accused person must be engaged in the process fully and conscientiously, must 

understand the plea agreement and accept the terms voluntarily. This was the position of 

the court in Republic v David Kinyua Gachoi.25 Also, the court noted in this case that plea 

agreement should be in writing, signed by the prosecution and the accused person or his 

legal representative. The plea agreement would entail a reduction of a charge to a lesser 

one or withdrawal of the charge or a stay of other charges or a promise not to proceed with 
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other possible charges.26 Furthermore, the court in Republic v David Kinyua Gachoi noted 

that it does not participate in the plea negotiations and has the discretion to either accept or 

reject the plea agreement. These provisions laudably are reflected under section 270 of the 

ACJA, 2015. 

Restitution is also a non-custodial measure applied by the Kenyan courts. In Stephen Muria 

Mwangi v Republic,27the court recognized restitution as provided by section 178(1) of the 

Criminal Procedure Code [ cap 75] Laws of Kenya but noted that such is only available for 

cases of small amount of money and minor injuries.  

Fine also serves as a major non-custodial sentence applied by the Kenyan courts.28 The 

attitude of the Kenyan court on fine is apt as it frowns against excessive, illegal and 

outrageous fines and an appellate court would not hesitate to set aside a sentence of fine on 

these grounds. This was the position of the court in Republic v Edward Mbuvi29 and Towett 

v Republic.30 The court has also frowned against imposing custodial sentence when the 

payment of fine would suffice. This was the position of the Kenyan appellate court in 

Genesio Kariithi Wambu v Republic.31  

Forfeiture as a non-custodial sentence or penalty has also been applied in litany of cases 

by the Kenyan courts. The Court of Appeal in Mwasi v Republic32  observed that forfeiture 

is a penalty and can only be treated as such where there is evidence to show that the 

property forfeited belongs to the accused. The court also alluded to this in Justus Kiprono 

Langat v Republic33 and Gladys Wambui Michuki v Republic.34 

3.3. Gaps in the Application of Non-custodial sentences in Nigeria  
Having considered the robust application of non-custodial sentences in Kenya as against 

the application of non-custodial sentences under the ACJA, 2015 by the Nigerian courts, 

there are conspicuous gaps that require more judicial activism by our judges. The court 

should apply measures such as probation, parole, suspended sentence or community service 

as these will aid in decongesting the prisons, rehabilitating and reintegrating offenders in 

the society. 
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The attitude of our courts show a preference to custodial measure, even in glaring situations 

where the circumstances of the case, conduct and criminal antecedents of the accused 

warrant the application of non-custodial. This is not the situation in Kenya. Furthermore, 

by the import of section 321(a) of the ACJA, 2015, restitution and compensation are 

distinct non-custodial sentences and not complementary to other sentences. However the 

attitude of the Nigerian courts shows that they are yet to welcome this new development.   

In addition, a closer look at probation provided under section 454 of the ACJA and what is 

obtainable in Kenya shows some disparity. To start with, under the ACJA, 2015 probation 

is applicable for trivial offences, as the court among other factors is to consider the trivial 

nature of an offence before sentencing the accused to probation. However, in Kenya, 

probation is available not only for trivial offences but for more grievous offences 

depending on the circumstances of the case. In fact, the court has used probation in cases 

of murder and manslaughter as seen in Republic v F L35 and Republic v Iso36 above. 

Furthermore, under the ACJA, 2015, a probation officer is appointed after the court 

sentences the defendant to probation. The probation officer reports to the court as regarding 

the behavior of the defendant and his compliance with the terms of probation. In Kenya 

however, the court sentences the accused person to probation based on the report of the 

probation officer.37 This report is an offshoot of the interview the officer had with the 

accused, victim of the crime and other persons. The aim of the report is to consider the 

social circumstances of the offender and whether or not the offender would benefit from 

probation. The report contains recommendations on the suitability of the offender for 

probation or any other sentence. Furthermore, the consent of the offender is first sought 

and obtained before placing him under probation and released to a specific probationer 

officer. There is no equivalent provision on this under the ACJA, 2015 and the recently 

assented Nigerian Correctional Service Act, 2019.  

Although Nigeria had the Borstal Institutions and Remand Centres Act38 since 1960, there 

is no evidence that these facilities have been utilized, especially for offenders who were 
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not less than sixteen but under twenty one years of age on the day of conviction.  Such an 

institution is meant to reform the offenders. 

4. Conclusion and Recommendations 
 It is manifest that even with the existence of the Borstal Institutions and Remand Centres 

Act, the innovations of ACJA, 2015 and Nigerian Correctional Service Act, 2019 on non-

custodial sentencing, the Nigerian criminal justice system is yet to shift from the retributive 

approach of sentencing to welcome all the benefits that restorative justice system avails. 

This bulletin highlighted the gaps in the administration of criminal justice in Nigeria and 

recommends the following: 

1. More judicial activism in the application of non-custodial sentencing by the court.  

The ACJA, 2015 has made laudable provisions that accord with international best 

practices on the application of non-custodial measures. Judges should be willing to 

depart from the old regime of custodial sentencing especially considering that the 

regime has in no way helped in reducing recidivism. They should accept the 

restorative approach that seeks to restore offenders through the use of non-custodial 

sentencing. 

2. More so, restitution and compensation as provided by the ACJA, 2015 are distinct 

non-custodial sentences and not complementary to other sentences. The court 

should explore these non-custodial sentences especially considering that they are 

victim-friendly. A cue should be taken from the Kenyan courts which recognize 

restitution and compensation as a non-custodial measure.  

3. Borrowing from what is obtainable in Kenya on probation, there is need to revisit 

the ACJA, 2015 to extend probation to offences not exceeding 3 years as is the case 

with Community Service. Probation should not be for trivial offences alone, 

considering that one of the aims of applying non-custodial sentencing is to 

decongest the prison.  
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